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§219.102

business of the railroad; nor shall it be
construed to restrict a railroad from
prohibiting such presence under its
own rules.

[54 FR 53259, Dec. 27, 1989, as amended at 59
FR 7459, Feb. 15, 1994; 62 FR 63466, Dec. 1,
1997]

§219.102 Prohibition on abuse of con-
trolled substances.

On and after October 2, 1989, no em-
ployee who performs covered service
may use a controlled substance at any
time, whether on duty or off duty, ex-
cept as permitted by §219.103 of this
subpart.

§219.103 Prescribed and
counter drugs.

(a) This subpart does not prohibit the
use of a controlled substance (on
Schedule 11 through V of the controlled
substance list) prescribed or authorized
by a medical practitioner, or posses-
sion incident to such use, if—

(1) The treating medical practitioner
or a physician designated by the rail-
road has made a good faith judgment,
with notice of the employee’s assigned
duties and on the basis of the available
medical history, that use of the sub-
stance by the employee at the pre-
scribed or authorized dosage level is
consistent with the safe performance of
the employee’s duties;

(2) The substance is used at the dos-
age prescribed or authorized; and

(3) In the event the employee is being
treated by more than one medical prac-
titioner, at least one treating medical
practitioner has been informed of all
medications authorized or prescribed
and has determined that use of the
medications is consistent with the safe
performance of the employee’s duties
(and the employee has observed any re-
strictions imposed with respect to use
of the medications in combination).

(b) This subpart does not restrict any
discretion available to the railroad to
require that employees notify the rail-
road of therapeutic drug use or obtain
prior approval for such use.

over-the-

§219.104 Responsive action.

(a) Removal from covered service. (1) If
the railroad determines that an em-
ployee has violated §219.101 or §219.102,
or the alcohol or controlled substances

49 CFR Ch. Il (10-1-98 Edition)

misuse rule of another DOT agency,
the railroad shall immediately remove
the employee from covered service and
the procedures described in paragraphs
(b) through (e) of this section shall
apply.

(2) If an employee refuses to provide
breath or a body fluid sample or sam-
ples when required to by the railroad
under a mandatory provision of this
part, the railroad shall immediately re-
move the employee from covered serv-
ice, and the procedures described in
paragraphs (b) through (e) of this sec-
tion shall apply.

(3)(i) This section does not apply to
actions based on breath or body fluid
tests for alcohol or drugs that are con-
ducted exclusively under authority
other than that provided in this part
(e.g., testing under a company medical
policy, for-cause testing policy wholly
independent of subpart D of this part,
or testing under a labor agreement).

(i) This section and the information
requirements listed in §219.23 do not
apply to applicants who refuse to sub-
mit to a pre-employment drug test or
who have a pre-employment drug test
with a result indicating the misuse of
controlled substances.

(b) Notice. Prior to or upon withdraw-
ing the employee from covered service
under this section, the railroad shall
provide notice of the reason for this ac-
tion.

(c) Hearing procedures. (1) If the em-
ployee denies that the test result is
valid evidence of alcohol or drug use
prohibited by this subpart, the em-
ployee may demand and shall be pro-
vided an opportunity for a prompt
post-suspension hearing before a pre-
siding officer other than the charging
official. This hearing may be consoli-
dated with any disciplinary hearing
arising from the same accident or inci-
dent (or conduct directly related there-
to), but the presiding officer shall
make separate findings as to compli-
ance with §§219.101 and 219.102 of this
part.

(2) The hearing shall be convened
within the period specified in the appli-
cable collective bargaining agreement.
In the absence of an agreement provi-
sion, the employee may demand that
the hearing be convened within 10 cal-
endar days of the suspension or, in the
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case of an employee who is unavailable
due to injury, illness, or other suffi-
cient cause, within 10 days of the date
the employee becomes available for
hearing.

(3) A post-suspension proceeding con-
forming to the requirements of an ap-
plicable collective bargaining agree-
ment, together with the provisions for
adjustment of disputes under section 3
of the Railway Labor Act, shall be
deemed to satisfy the procedural re-
quirements of this paragraph.

(4) Nothing in this part shall be
deemed to abridge any additional pro-
cedural rights or remedies not incon-
sistent with this part that are avail-
able to the employee under a collective
bargaining agreement, the Railway
Labor Act, or (with respect to employ-
ment at will) at common law with re-
spect to the removal or other adverse
action taken as a consequence of a
positive test result in a test authorized
or required by this part.

(5) Nothing in this part shall restrict
the discretion of the railroad to treat
an employee’s denial of prohibited al-
cohol or drug use as a waiver of any
privilege the employee would otherwise
enjoy to have such prohibited alcohol
or drug use treated as a non-discipli-
nary matter or to have discipline held
in abeyance.

(d) Return to covered service. An em-
ployee who has been determined to
have violated §219.101 or §219.102 or who
refused to cooperate in a breath or
body fluid test under this part shall
not be returned to covered service un-
less the employee has—

(1) Been evaluated by a substance
abuse professional to determine if the
employee is affected by a psychological
or physical dependence on alcohol or
one or more controlled substances or
by another identifiable and treatable
mental or physical disorder involving
misuse of alcohol or drugs as a primary
manifestation;

(2) Been evaluated by a substance
abuse professional to determine that
the employee has properly followed the
prescribed rehabilitation program; and

(3)(i) Presented a urine sample for
testing under subpart H of this part
that tested negative for controlled sub-
stances assayed (in the case of an em-
ployee who has been determined to

§219.104

have violated a prohibition of §219.101
or §219.102 regarding possession or mis-
use of controlled substances or who re-
fused to provide a body fluid sample or
samples when required to by the rail-
road under a mandatory provision of
this part); or

(ii) Presented breath for testing
under subpart H of this part that indi-
cated an alcohol concentration of less
than .02. (in the case of an employee
who has been determined to have vio-
lated a prohibition of §219.101 regarding
possession or misuse of alcohol or who
refused to provide breath when re-
quired to by the railroad under a man-
datory provision of this part).

(4) An employee shall be required to
present both a urine sample and breath
for testing, as specified in this section
and subpart H of this part, if the sub-
stance abuse professional determines
that such testing is necessary as a con-
dition for returning the particular em-
ployee to covered service.

(e) Follow-up testing. An employee re-
turned to service under the above-stat-
ed conditions shall continue in any
program of counseling or treatment
deemed necessary by the substance
abuse professional and shall be subject
to unannounced follow-up tests admin-
istered by the railroad following the
employee’s return to duty. The number
and frequency of such follow-up testing
shall be determined by a substance
abuse professional, but shall consist of
at least six tests in the first 12 months
following the employee’s return to
duty. Any such testing shall be per-
formed in accordance with the require-
ments of 49 CFR part 40. Follow-up
testing shall not exceed 60 months
from the date of the employee’s return
to duty. The substance abuse profes-
sional may terminate the requirement
for follow-up testing at any time after
the first six tests have been adminis-
tered, if the substance abuse profes-
sional determines that such testing is
no longer necessary.

(1) If the employee has been deter-
mined to have violated a prohibition of
§219.101 or §219.102 regarding possession
or misuse of controlled substances, or
if the employee refused to provide a
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§219.105

body fluid sample or samples when re-
quired to by the railroad under a man-
datory provision of this part, the em-
ployee shall be subject to follow-up
testing as specified in this section.
Such testing shall be for controlled
substances, but may include testing for
alcohol as well, if the substance abuse
professional determines that alcohol
testing is necessary for the particular
employee.

(2) If the employee has been deter-
mined to have violated a prohibition of
§219.101 regarding possession or misuse
of alcohol, or if the employee refused
to provide breath when required to by
the railroad under a mandatory provi-
sion of this part, the employee shall be
subject to follow-up testing as specified
in this section. Such testing shall be
for alcohol, but may include testing for
controlled substances as well, if the
substance abuse professional deter-
mines that drug testing is necessary
for the particular employee.

(f) The railroad shall ensure that a
substance abuse professional who de-
termines that a covered employee re-
quires assistance in resolving problems
with alcohol or controlled substances
misuse does not refer the employee to
the substance abuse professional’s pri-
vate practice or to a person or organi-
zation from which the substance abuse
professional receives remuneration or
in which the substance abuse profes-
sional has a financial interest. This
paragraph does not prohibit a sub-
stance abuse professional from refer-
ring an employee for assistance pro-
vided through—

(1) A public agency, such as a state,
county, or municipality;

(2) The railroad or a person under
contract to provide treatment for alco-
hol problems on behalf of the railroad;

(3) The sole source of therapeutically
appropriate treatment under the em-
ployee’s health insurance program; or

(4) The sole source of therapeutically
appropriate treatment reasonably ac-
cessible to the employee.

(9) Railroad compliance with the pro-
visions of paragraphs (a), (d), and (e) of

49 CFR Ch. Il (10-1-98 Edition)

this section is mandatory beginning on
January 1, 1995.

[54 FR 53259, Dec. 27, 1989; 55 FR 22793, June
4, 1990, as amended at 59 FR 7459, Feb. 15,
1994; 62 FR 63466, Dec. 1, 1997]

§219.105 Railroad’'s duty to prevent
violations.

(@) A railroad may not, with actual
knowledge, permit an employee to go
or remain on duty in covered service in
violation of the prohibitions of §219.101
or §219.102. As used in this section, the
knowledge imputed to the railroad
shall be limited to that of a railroad
management employee (such as a su-
pervisor deemed an ‘“‘officer,”” whether
or not such person is a corporate offi-
cer) or a supervisory employee in the
offending employee’s chain of com-
mand.

(b) A railroad must exercise due dili-
gence to assure compliance with
§219.101 and §219.102 by each covered
employee.

§219.107 Consequences of unlawful re-
fusal.

(a) An employee who refuses to pro-
vide breath or a body fluid sample or
samples when required to by the rail-
road under a mandatory provision of
this part shall be deemed disqualified
for a period of nine (9) months.

(b) Prior to or upon withdrawing the
employee from covered service under
this section, the railroad shall provide
notice of the reason for this action, and
the procedures described in §219.104(c)
shall apply.

(c) The disqualification required by
this section shall apply with respect to
employment in covered service by any
railroad with notice of such disquali-
fication.

(d) The requirement of disqualifica-
tion for nine (9) months does not limit
any discretion on the part of the rail-
road to impose additional sanctions for
the same or related conduct.

(e) Upon the expiration of the 9-
month period described in this section,
a railroad may permit the employee to
return to covered service only under
the same conditions specified in
§219.104(d), and the employee shall be
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